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CLAUSES

CLAUSE 1 - PROHIBITION OF ASSIGNMENT (SPECIAL) (APR 1997)

A.

Neither this subcontract nor any interest therein nor claim thereunder shall be assigned or
transferred by the Subcontractor except as expressly authorized in writing by the NREL Subcontract
Administrator.

When directed by DOE, the NREL Division of Midwest Research Institute may assign all its rights
and obligations under this subcontract to DOE or its designee.

CLAUSE 2 - DISPUTES (SPECIAL) (APR 1997)

A.

The parties agree that the appropriate forum for resolution of any dispute or claim pertaining to this
subcontract shall be a court of competent jurisdiction as follows:

1. Subject to paragraph (A)(2) of this clause, any such litigation shall be brought and
prosecuted exclusively in Federal District Court; with venue in the United States District
Court of Colorado in Denver, Colorado.

2. Provided, however, that in the event that the requirements for jurisdiction in any Federal
District Court are not presented, such litigation shall be brought in a court of competent
jurisdiction in the county of Jefferson and State of Colorado.

Any substantive issue of law in such dispute, claim, or litigation shall be determined in accordance
with the body of applicable Federal law relating to the interpretation and application of clauses
derived from Federal Acquisition Regulations. If there is no applicable Federal law, the law of the
State of Colorado shall apply in the determination of such issues. Nothing in this clause shall grant
to the Subcontractor by implication any statutory rights or remedies not expressly set forth in this
subcontract.

There shall be no interruption in the prosecution of the work, and the Subcontractor shall proceed
diligently with the performance of this subcontract pending final resolution of any dispute, claim, or
litigation arising under or related to this subcontract between the parties hereto or between the
Subcontractor and lower-tier subcontractors or suppliers.

The Contract Disputes Act of 1978 (41 U.S.C. Sections 601-613) shall not apply to this subcontract;
provided, however, that nothing in this clause shall prohibit NREL, in its sole discretion, from
sponsoring a claim of the Subcontractor for resolution under the provision of its prime contract with
DOE. In the event that NREL so sponsors a claim at the request of the Subcontractor, the
Subcontractor shall be bound by the decision of the cognizant DOE Contracting Officer to the same
extent and in the same manner as NREL.

Any disputes relative to intellectual property matters will be governed by other provisions of this
subcontract.
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CLAUSE 3 - YEAR 2000 CERTIFICATION AND WARRANTY OF INFORMATION
TECHNOLOGY PRODUCTS AND SERVICES (SPECIAL)(FEB 1999)
(Applies to subcontracts for information technology products or services)

A. Definitions

1.  “Year 2000 Compliance,” as used in this clause, means that the information technology
products and services delivered or developed under this subcontract accurately process
date/time data from, into, and between the twentieth and twenty-first centuries, and the years
1999 and 2000, and leap year calculations, to the extent that other information technology,
used in combination with the information technology being delivered or developed under this
subcontract, properly exchanges date/time data with it.

2. “Information technology products and services” as used in this clause, include, but are not
limited to, hardware, software, and/or firmware and embedded systems or any other electro-
mechanical or processor-based systems or services.

3. “Date/time data,” as used in this clause, includes but is not limited to, calculating, comparing,
and sequencing.

B. Certification

The delivery or development of information technology products or services by the
Subcontractor/Supplier shall constitute constructive certification that the information technology
products or services under this subcontract demonstrate Year 2000 Compliance.

C. Warranty

The Subcontractor/Supplier warrants that each commercial or noncommercial information
technology product or service delivered or developed under this subcontract is Year 2000 Compliant.
If the subcontract requires that specific information technology products or services must perform as
a system in accordance with the foregoing warranty, then this warranty shall apply to those products
or services as a system.

D. Duration and Remedies

The duration of this warranty and the remedies available to NREL/Government for breach of this
warranty shall be as defined in, and subject to: 1) the terms and limitations of the general warranty
provisions of this subcontract; or, 2) the terms and limitations of the Subcontractor's/Supplier’s
standard commercial warranty or warranties contained in this subcontract.

Notwithstanding any provision to the contrary in such warranty provision(s), or in the absence of any such
warranty provision(s), the remedies available to NREL/Government under this Year 2000 Compliance
warranty shall include repair or replacement, at no additional cost to NREL/Government, of any
information technology product or service where noncompliance is discovered and made known to the
Subcontractor/Supplier in writing within ninety (90) days after acceptance. Nothing in this warranty shall
be construed to limit any rights or remedies NREL/Government may otherwise have under this subcontract
with respect to defects other than Year 2000 compliance.
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E.

Subcontractor/Supplier as Distributor

If the Subcontractor/Supplier is a distributor of technology information products obtained from third
party manufacturers, the Subcontractor/Supplier agrees to obtain from the third party manufacturers
certifications and warranties that substantially conform to the requirements of this clause.

Lower-tier Subcontracts
The Subcontractor/Supplier agrees to insert terms that conform substantially to the language of this

clause, including this paragraph F, in all lower-tier subcontracts/purchase orders under this
subcontract.

CLAUSE 4 - DEFINITIONS (SPECIAL) (JUL 1998)
Derived from FAR 52.202-1 (OCT 1995)

A.

"Head of the agency" also called "agency head") or "Secretary" means the Secretary (or Attorney
General, Administrator, Governor, Chairperson, or other chief official, as appropriate) of the
agency, including any deputy or assistant chief official of the agency; and the term "authorized
representative" means any person, persons, or board (other than the Contracting Officer) authorized
to act for the head of the agency or Secretary.

"Commercial component" means any component that is a commercial item.
"Commercial item" means --

1. Any item, other than real property, that is of a type customarily used for
nongovernmental purposes and that --

(1) Has been sold, leased, or licensed to the general public; or
(i1) Has been offered for sale, lease, or license to the general public;
2. Any item that evolved from an item described in paragraph (C)(1) of this clause through

advances in technology or performance and that is not yet available in the commercial
marketplace, but will be available in the commercial marketplace in time to satisfy the
delivery requirements under a government solicitation;

3. Any item that would satisfy a criterion expressed in paragraphs (C)(1) or (C)(2) of this
clause, but for --

(1) Modifications of a type customarily available in the commercial marketplace; or

(i1) Minor modifications of a type not customarily available in the commercial
marketplace made to meet Federal Government requirements. "Minor"
modifications means modifications that do not significantly alter the
nongovernmental function or essential physical characteristics of an item or
component, or change the purpose of a process. Factors to be considered in
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determining whether a modification is minor include the value and size of the
modification and the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

Any combination of items meeting the requirements of paragraphs (C)(1), (2), (3), or (5)
of this clause that are of a type customarily combined and sold in combination to the
general public;

Installation services, maintenance services, repair services, training services, and other
services if such services are procured for support of an item referred to in paragraphs
(CX(1), (2), (3), or (4) of this clause, and if the source of such services --

(1) Offers such services to the general public and the Federal Government
contemporaneously and under similar terms and conditions; and

(i1) Offers to use the same work force for providing the Federal Government with
such services as the source uses for providing such services to the general
public;

Services of a type offered and sold competitively in substantial quantities in the
commercial marketplace based on established catalog or market prices for specific tasks
performed under standard commercial terms and conditions. This does not include
services that are sold based on hourly rates without an established catalog or market
price for a specific service performed;

Any item, combination of items, or service referred to in subparagraphs (C)(1) through
(C)(6), notwithstanding the fact that the item, combination or items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of the
subcontractor; or

A nondevelopmental item, if the procuring agency determines the item was developed
exclusively at private expense and sold in substantial quantities, on a competitive basis,
to multiple State and Local Governments.

"Component" means any item supplied to the Federal Government as part of an end item or of
p y pp p
another component.

"Nondevelopmental item" means --

L.

Any previously developed item of supply used exclusively for governmental purposes by
a Federal agency, a State or local Government, or a foreign Government with which the
United States has a mutual defense cooperation agreement;

Any item described in paragraph (E)(1) of this definition that requires only minor
modification or modifications of a type customarily available in the commercial
marketplace in order to meet the requirements of the procuring department or agency; or
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3. Any item of supply being produced that does not meet the requirements of paragraph
(E)(1) or (E)(2) solely because the item is not yet in use.

"DOE Contracting Officer" means a person with the authority to enter into, administer, and/or
terminate contracts and make related determinations and findings. The term includes certain
authorized representatives of the DOE Contracting Officer acting within the limits of their
authority as delegated by the DOE Contracting Officer.

Except as otherwise provided in this subcontract, the term "lower-tier subcontracts" includes, but
is not limited to, purchase orders and changes and modifications to purchase orders under this
subcontract.

The term "DOE" means the Department of Energy and "FERC" means the Federal Energy
Regulatory Commission.

The term "NREL" means the National Renewable Energy Laboratory Division of the Midwest
Research Institute, a not-for-profit Missouri Corporation, and includes its successors and assigns
of the NREL Division of Midwest Research Institute. The NREL facility is a Department of
Energy-owned national laboratory, operated and managed under Contract No. DE-AC36-98-
GO10337 by the NREL Division of the Midwest Research Institute.

The term "Subcontractor" as used herein includes lower-tier subcontractors, independent
contractors, and all other classes of persons performing any type of work under this subcontract.

CLAUSE 5 - RESTRICTIONS ON LOWER-TIER SUBCONTRACTOR SALES
TO NREL/GOVERNMENT (JUL 1995)

Derived from FAR 52.203-6

(Applies to subcontracts exceeding $100,000)

A.

Except as provided in (B) of this clause, the Subcontractor shall not enter into any agreement
with an actual or prospective lower-tier subcontractor, nor otherwise act in any manner, which
has or may have the effect of restricting sales by such lower-tier subcontractors directly to
NREL/Government of any item or process (including computer software) made or furnished by
the lower-tier subcontractor under this subcontract or under any follow-on production
subcontract.

The prohibition in (A) of this clause does not preclude the Subcontractor from asserting rights
that are otherwise authorized by law or regulation.

The Subcontractor agrees to incorporate the substance of this clause, including this paragraph
(C), in all lower-tier subcontracts under this subcontract which exceed $100,000.
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CLAUSE 6 - ANTI-KICKBACK PROCEDURES (JUL 1995)
Derived from FAR 52.203-7 (FD)
(Applies to subcontracts exceeding $100,000)

A.

Definitions.

"Kickback," as used in this clause, means any money, fee, commission, credit, gift, gratuity,
thing of value, or compensation of any kind which is provided, directly or indirectly, to any
Prime Contractor, Prime Contractor employee, Subcontractor, or Subcontractor employee for the
purpose of improperly obtaining or rewarding favorable treatment in connection with a prime
contract or in connection with a subcontract relating to a prime contract.

"Person," as used in this clause, means a corporation, partnership, business association of any
kind, trust, joint-stock company, or individual.

"Prime contract," as used in this clause, means a contract or contractual action entered into by the
United States for the purpose of obtaining supplies, materials, equipment, or services of any kind.

"Prime Contractor," as used in this clause, means a person who has entered into a prime contract
with the United States.

"Prime Contractor employee," as used in this clause, means any officer, partner, employee, or
agent of a Prime Contractor.

"Subcontract," as used in this clause, means a contract or contractual action entered into by a
Prime Contractor or Subcontractor for the purpose of obtaining supplies, materials, equipment, or
services of any kind under a prime contract.

"Subcontractor," as used in this clause, (1) means any person, other than the Prime Contractor,
who offers to furnish or furnishes any supplies, materials, equipment, or services of any kind
under a prime contract or a subcontract entered into in connection with such prime contract, and
(2) includes any person who offers to furnish or furnishes general supplies to the Prime
Contractor or a higher-tier subcontractor.

"Subcontractor employee," as used in this clause, means any officer, partner, employee, or agent
of a Subcontractor.

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person from --

1. Providing or attempting to provide or offering to provide any kickback;
2. Soliciting, accepting, or attempting to accept any kickback; or
3. Including, directly or indirectly, the amount of any kickback in the contract price charged

by a Prime Contractor to the United States or in the contract price charged by a
Subcontractor to a Prime Contractor or higher-tier subcontractor.
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C. 1. The Subcontractor shall have in place and follow reasonable procedures designed to
prevent and detect violations described in paragraph (B) of this clause in its own
operations and direct business relationships.

2. When the Subcontractor has reasonable grounds to believe that a violation described in
paragraph (B) of this clause may have occurred, the Subcontractor shall promptly report
in writing the possible violation. Such reports shall be made to the DOE inspector
general of the contracting agency, the head of the contracting agency if the agency does
not have an inspector general, or the Department of Justice.

3. The Subcontractor shall cooperate fully with any Federal agency and/or NREL
investigating a possible violation described in paragraph (B) of this clause.

4. The DOE Contracting Officer may --

1) Offset the amount of the kickback against any monies owed by NREL under this
subcontract and/or

(i1) Direct that the Subcontractor withhold from sums owed the lower-tier
subcontractor the amount of the kickback. The DOE Contracting Officer may
order that monies withheld under subdivision (C)(4)(ii) of this clause be paid
over to NREL or the Government unless NREL or the Government has already
offset those monies under subdivision (C)(4)(i) of this clause. In either case, the
Subcontractor shall notify the NREL Subcontract Administrator when the
monies are withheld.

5. The Subcontractor agrees to incorporate the substance of this clause, including

subparagraph (C)(5) but excepting subparagraph (C)(1), in all lower-tier subcontracts
under this subcontract which exceed $100,000.

CLAUSE 7 - LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN
FEDERAL TRANSACTIONS (JUN 1997)

Derived from FAR 52-203-12

(Applies to subcontracts exceeding $100,000)

A. Definitions.

"Agency," as used in this clause, means executive agency as defined in FAR 2.101.

"Covered Federal action," as used in this clause, means any of the following Federal actions:

1. The awarding of any Federal contract.
2. The making of any Federal grant.
3. The making of any Federal loan.
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4. The entering into of any cooperative agreement.

5. The extension, continuation, renewal, amendment, or modification of any Federal
contract, grant, loan, or cooperative agreement.

"Indian tribe" and "tribal organization," as used in this clause, have the meaning provided in
section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450 B) and
include Alaskan Natives.

"Influencing or attempting to influence," as used in this clause, means making, with the intent to
influence, any communication to or appearance before an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with any covered Federal action.

"Local Government," as used in this clause, means a unit of Government in a State and, if
chartered, established, or otherwise recognized by a State for the performance of a governmental
duty, including a local public authority, a special district, an intrastate district, a council of
governments, a Sponsor group representative organization, and any other instrumentality of a
Local Government.

"Officer or employee of an agency," as used in this clause, includes the following individuals
who are employed by an agency:

1. An individual who is appointed to a position in the Government under Title 5, United
States Code, including a position under a temporary appointment.

2. A member of the uniformed services, as defined in subsection 101(3), Title 37, United
States Code.

3. A special Government employee, as defined in section 202, Title 18, United States Code.

4. An individual who is a member of a Federal advisory committee, as defined by the
Federal Advisory Committee Act, Title 5, United States Code, appendix 2.

"Person," as used in this clause, means an individual, corporation, company, association,
authority, firm, partnership, society, State, and Local Government, regardless of whether such
entity is operated for profit, or not for profit. This term excludes an Indian tribe, tribal
organization, or any other Indian organization with respect to expenditures specifically permitted
by other Federal law.

"Reasonable compensation," as used in this clause, means, with respect to a regularly employed
officer or employee of any person, compensation that is consistent with the normal compensation
for such officer or employee for work that is not furnished to, not funded by, or not furnished in
cooperation with the Federal Government.

"Reasonable payment," as used in this clause, means, with respect to professional and other
technical services, a payment in an amount that is consistent with the amount normally paid for
such services in the private sector.
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"Recipient," as used in this clause, includes the Subcontractor and all lower-tier subcontractors.
This term excludes an Indian tribe, tribal organization, or any other Indian organization with
respect to expenditures specifically permitted by other Federal law.

"Regularly employed," as used in this clause, means, with respect to an officer or employee of a
person requesting or receiving a Federal contract, an officer or employee who is employed by
such person for at least one hundred and thirty (130) working days within one (1) year
immediately preceding the date of the submission that initiates agency consideration of such
person for receipt of such contract. An officer or employee who is employed by such person for
less than one hundred and thirty (130) working days within one (1) year immediately preceding
the date of the submission that initiates agency consideration of such person shall be considered
to be regularly employed as soon as he or she is employed by such person for one hundred and
thirty (130) working days.

"State," as used in this clause, means a State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, a territory or possession of the United States, an agency or
instrumentality of a State, and multi-State, regional, or interstate entity having governmental
duties and powers.

Prohibitions.

1. Section 1352 of Title 31, United States Code, among other things, prohibits a recipient of
a Federal contract, grant, loan, or cooperative agreement from using appropriated funds
to pay any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee
of'a Member of Congress in connection with any of the following covered Federal
actions: the awarding of any Federal contract; the making of any Federal grant; the
making of any Federal loan; the entering into of any cooperative agreement; or the
modification of any Federal contract, grant, loan, or cooperative agreement.

2. The Act also requires Subcontractors to furnish a disclosure if any funds other than
Federal appropriated funds (including profit or fee received under a covered Federal
transaction) have been paid, or will be paid, to any person for influencing or attempting
to influence an officer or employee of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in connection with a
Federal contract, grant, loan, or cooperative agreement.

3. The prohibitions of the Act do not apply under the following conditions:
(1) Agency and legislative liaison by own employees.
a. The prohibition on the use of appropriated funds, in subparagraph (B)(1)

of this clause, does not apply in the case of a payment of reasonable
compensation made to an officer or employee of a person requesting or
receiving a covered Federal action if the payment is for agency and
legislative liaison activities not directly related to a covered Federal
action.
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b. For purposes of subdivision (B)(3)(i)(a) of this clause, providing any
information specifically requested by an agency or Congress is permitted
at any time.

c. The following agency and legislative liaison activities are permitted at
any time where they are not related to a specific solicitation for any
covered Federal action:

1. Discussing with an agency the qualities and characteristics
(including individual demonstrations) of the person's products or
services, conditions or terms of sale, and service capabilities.

2. Technical discussions and other activities regarding the
application or adaptation of the person's products or services for
an agency's use.

d. The following agency and legislative liaison activities are permitted
where they are prior to formal solicitation of any covered Federal action

L. Providing any information not specifically requested but
necessary for an agency to make an informed decision about
initiation of a covered Federal action;

2. Technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

3. Capability presentations by persons seeking awards from an
agency pursuant to the provisions of the Small Business Act, as
amended by Pub.L..95-507, and subsequent amendments.

e. Only those services expressly authorized by subdivision (B)(3)(i)(a) of
this clause are permitted under this clause.
(i1) Professional and technical services.
a. The prohibition on the use of appropriated funds, in subparagraph (B)(1)

of this clause, does not apply in the case of --

1. A payment of reasonable compensation made to an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, amendment, or
modification of a covered Federal action, if payment is for
professional or technical services rendered directly in the
preparation, submission, or negotiation of any bid, proposal, or
application for that Federal action or for meeting requirements
imposed by or pursuant to law as a condition for receiving that
Federal action.
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